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UNI TED STATES DI STRI CT COURT
FOR THE
DI STRI CT OF VERMONT

WAYNE SENVI LLE; DONALD HORENSTEI N;
VERMONT PUBLI C | NTEREST RESEARCH
GROUP, INC.; FRIENDS OF THE EARTH
I NC.; SIERRA CLUB, INC.; and
CONSERVATI ON LAW FOUNDATI ON,

Pl aintiffs,
V. : Docket No. 2:03-CV-279

MARY E. PETERS, in her official
capacity as Admi nistrator of the
Federal H ghway Adm nistration;

and PATRI CI A MCDONALD, in :
her official capacity as Secretary :
of the Vernont Agency of :
Transportation

Def endant s.
pi ni on _and Order

Def endant Mary Peters, Adm nistrator of the Federal H ghway
Admi ni stration (“FHW’), noves to dismiss Plaintiffs’ ' Freedom of
Information Act (“FO A’) clainms for |lack of subject matter
jurisdiction pursuant to Fed. R Cv. P. 12(b)(1) because 1)
Plaintiffs failed to exhaust their adm nistrative renedi es, and
2) FHWA had conducted a reasonabl e search, producing all non-
exenpt documents (Paper 70).2 Plaintiffs oppose FHWN' s Mdtion to
Di smiss and nove for summary judgnent in their favor due to

FHWA's failure to conduct a reasonabl e search for records

'only two of the six original plaintiffs, Conservation Law
Foundation and Friends of the Earth (“FOA Plaintiffs”), filed a
FO A request.

'nits nmotion to dismiss, FHWA raised the issue that the
Plaintiffs had not brought suit against a proper FO A defendant.
FHWA agreed to drop that claimduring the Novenber 30, 2004
heari ng.
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responsive to Plaintiffs’ request (Paper 72). Plaintiffs also
request the Court to order the FHWA to conduct a reasonable
search for responsive docunents. For the reasons that follow,
the Court grants FHWA's notion to dism ss and denies Plaintiffs’
request for summary judgnment as noot.
BACKGROUND

This matter arises out of the Plaintiffs attenpt to gain
access to docunments related to the fast-track environnental
review of the Chittenden County Circunferential H ghway (“CCCH)
conducted by the FHWA and the Environnmental Protection Agency
bet ween Sept enber 2002 and the summer of 2003.

On July 29, 2003, Plaintiffs nade a FO A request to FHW' s
Ver mont Divi sion,® requesting copies of the follow ng records:

1) [a]ny and all information or records, witten or
el ectronic, related to the preparation and revi ew of
t he Environnmental Assessment. CCCH, Reeval uation of
the 1986 FEIS . . .

2) Any and all information or records, witten or

el ectronic, related to FHWA or the EPA' s deci sions and
positions, as stated in the correspondence and
docurnents included in Section VIII, Attachnment C,
“Coordi nati on under NEPA and E. O 13274" of the

af orenenti oned Environnmental Assessmnent.

3) Any and all information or records, witten or

el ectronic, regarding FHWA or EPA coordi nati on under
Presi dent Bush Executive Order 13274 of Septenber 18,
2002 as it relates to the CCCH project and/or

af orenenti oned Environnmental Assessmnent.

Am Conpl. 1 432.

Plaintiffs received an initial response from Vernont FHM

Division Adm nistrator Charles E. Basner in a letter dated August

SFHWA i s a conponent of the Departnent of Transportation.
FHWA mai nt ai ns several regional offices, including one in
Ver nont .
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8, 2003 to Plaintiffs’ Attorney Brian Dunkiel. In Basner’s
letter, he stated that he needed additional tinme to respond to
Plaintiffs FOA request. “W regret that we are currently
unabl e to neet your request due to the need to search and request
records fromour headquarters office as well as the extensive
files in our office, but we assure you that your request wll be
processed as soon as possible.” Am Conpl. § 432. On or about
August 29, 2003, Kenneth Sikora of the Vernmont FHWA Divi sion

call ed Dunkiel to request an additional extension of time in
order to respond to the FOA request. Sikora also wote a letter
to Plaintiffs, notifying themthat an extension of time beyond
twenty wor ki ng days would be required. Sikora inforned
Plaintiffs that FHWM woul d respond no | ater than Septenber 5,
2003.

On Septenber 10, 2003, FHWA's Vernont Division provided a
response to Plaintiffs’ request. The Septenber 10, 2003 letter
from Basner to Dunkiel included a Vaughn index* of nine docunents
FHWA determ ned was an attorney-client communicati ons exenpti on.
Basner al so notified Dunkiel that he had the right to appeal the
deci sion regardi ng the exenption of docunents to the FHWA

Director of Administration Mchael J. Vecchietti in Washi ngton,

“The Vaughn index “nust describe each document or portion
t hereof withheld, and for each withholding it nust discuss the
consequences of disclosing the sought-after information.” King
V. United States Dep’'t of Justice, 830 F.2d, 210, 223-224 (D.C
Cr. 1987).
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D.C.° No docunents from FHWA headquarters in Washington, D.C. or
t he Departnent of Transportation (“DOT”) were included in the
Sept enber 10, 2003 response.

Docunents over| ooked fromthe Septenber 10, 2003 response
fromthe Vernont FHWA office were provided to the Plaintiffs on
or about Septenber 16, 2003. In a phone conversation on
Sept enber 16, 2003, Sikora inforned Dunkiel that files at other
offices of the FHWA and DOT |ikely contai ned records responsive
to the organi zations’ request. Sikora stated that he would try
to coordi nate a FHWA headquarter response, but that Dunkiel would
need to send a separate FO A request to FHWA headquarters and
ot her DOT conponents (Paper 70, Ex. D).° The affidavits of FHWA
headquarter enpl oyees Marlys Osterhues and Richard Wi ngroff
confirmthat the Vernont FHWA office had advised Plaintiffs to
submt a FO A request directly to headquarters. Weingroff Aff.;
Ost erhues Aff. (Paper 70, Ex. G Paper 76, Ex. B).

Dunki el does not refer to Sikora s statenent that he would

need to file a separate FO A request in his Septenber 18, 2003

°The Septenber 10, 2003 letter stated, in part, that “the
appeal nmust be made in witing within 30 days after the receipt
of the letter and must include all information and argunents
relied upon in making the appeal. A copy of your appeal letter
shoul d be sinultaneously sent to the Vernont Division Ofice at
t he above address.” (Paper 70, Ex. E).

®According to Sikora's affidavit, “he [Dunkiel] needed to
direct a FO A request to FHWA- Headquarters or the Ofice of the
Secretary of Transportation, if he wished to obtain docunents
fromthem. . . My response was consistent with DOT FO A
regul ati ons, which provide that if the requirenments of [49 C. F. R
§ 7.14(a)] are not nmet, treatnent of the request is at the
di scretion of the agency.” Sikora Aff. (Paper 70, Ex. D).

4
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letter responding to the Septenber 16, 2003 phone call. 1In a
Septenber 18, 2003 letter, Dunkiel rem nded Sikora that records
at other offices of FHMW and DOT had |ikely not been searched for
responsi ve records and that Sikora stated that all “files where
potentially relevant records may exist would now be searched.”
(Paper 70, Ex. El).

After Septenber 18, 2003, Plaintiffs received no
conmuni cation from FHWA and DOT. Plaintiffs never filed a FOA
request for records outside Vernmont with any ot her agency.

On Cctober 9, 2003, Plaintiffs filed an appeal of FHWA's
failure to fully respond to their FO A request to search FHWA
headquarters and other offices. |In the appeal letter to
Vecchietti, and copied to Basner, Dunkiel asserted that FHWA
failed to conduct a reasonable search and failed to disclose
docunents at other FHWA and DOT offices that were within the July
23, 2003 FO A request. ’

Assistant U.S. Attorney Heather Ross, who was representing
FHWA, becane aware of the Plaintiffs’ adm nistrative appeal on
Decenber 8, 2003 (Paper 76, Ex. A). Ross discussed the matter
with Plaintiffs’ counsel on Decenber 12, 2003 and in a Decenber
17, 2003 letter docunented the conversation. |In that letter,
Ross stated “[w e al so have agreed to facilitate your FO A

request for records relating to the coordination process and the

"The Cctober 9 appeal letter was received in the FHMWA
Washi ngton, D.C. office on Cctober 31, 2003 and was assigned to
| nformati on Li ai son Specialist R chard Wingroff on Decenber 8,
2003. Weingroff Aff. (Paper 70, Ex. Q.

5
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Executive Order that are |located at FHWA headquarters in
Washi ngton, D.C., although FHWA believes that you have not
foll owed proper FO A procedures.” 1d. Ross anticipated the
docunents could be gathered and sent to Plaintiffs within two
weeks.

On Decenber 16, 2003, Plaintiffs filed a Motion to Amend
their Conplaint to add the FO A-rel ated requests (Paper 6).

A January 5, 2004 letter to Dunkiel from FHWA Director of
Proj ect Devel opment and Environnmental Review Fred Skaer states
t hat the agency would construe Plaintiffs’ Cctober 9, 2003 letter
as an initial FO A request for docunents |located in the FHWA' s
Washi ngton office, not as an appeal for failing to make docunents
avai l abl e. Skaer wote “[i]n the interest of responsiveness,
therefore, I will respond to your October 9 letter as an initial
request for docunents from our Washi ngton Headquarters even
though it was not a properly submtted FO A request.” (Paper 70,
Ex. H).

On January 5, 2004, FHWA produced docunents fromthe
Washi ngt on headquarters and a Vaughn index. On January 8, 2004,
FHWA produced additional information, including a |ist of
docunents deened to be exenpt fromthe FO A di scl osures. A
January 8, 2004 letter from Skaer to Dunkiel noted that
addi ti onal docunents that were on the conputer of Marlys
Ost er hues, who was on nedical |eave, could not be rel eased.
However, if Dunkiel wanted those docunments he shoul d contact

their FO A contact, R chard Weingroff, who would followup with
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Ost er hues when she returned from nedi cal | eave.

The Mdtion to Arend the Conplaint to include the FO A-
related clainms was granted by the Court on January 20, 2004. The
Amended Conpl aint was filed on March 9, 2004 (Paper 39).

DI SCUSSI ON

Motion to Dismss Pursuant to Fed. R Gv. P. 12(b)(1)

A.  Federal Jurisdiction under FO A

FO A enphasi zes “‘a general philosophy of full agency
di scl osure unless information is exenpted under clearly

delineated statutory |language.’” United States Dep’'t of Defense

v. Fed. Labor Relations Auth., 510 U. S. 487, 494 (1994) (quoting

United States Dep’'t of Air Force v. Rose, 425 U. S. 352, 360-361

(1976)). The purpose of FOA is to contribute to the public
under st andi ng of the operations and activities of the governnent.
Id.

Federal subject matter jurisdiction in a FOA case “is
dependent on a showi ng that an agency has (1) ‘inproperly (2)

‘wthheld” (3) ‘agency records.’”” United States Dep't of Justice

v. Tax Analysts, 492 U. S. 136, 142 (1989) (citation omtted).

See 5 U S.C.A 8 552(a)(4)(B) (2002). FO A matters are revi ewed
de novo, with the nondi scl osi ng agency bearing the burden of
justifying nondisclosure. 5 US.CA 8§ 552(a)(4)(B). “The

def endi ng agency has the burden of show ng that its search was

adequate.” Carney v. United States Dep't of Justice, 19 F.3d

807, 812 (2d Cir. 1994).

On a notion to dismss for |ack of subject matter
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jurisdiction, the party asserting jurisdiction bears the burden
of alleging “a proper basis for jurisdiction in his pleadings and
must support those allegations with ‘conpetent proof’ if a party
opposing jurisdiction properly challenges those allegations.”

Li nardos v. Fortuna, 157 F.3d 945, 947 (2d Cr. 1998).

Evi dence outside the pleadings, such as affidavits, can be used

to chall enge or support subject matter jurisdiction. Antares

Aircraft, L.P. v. Fed. Republic of Nigeria, 948 F.2d 90, 96 (2d
Cr. 1991), vacated on other grounds, 505 U.S. 1215 (1992). All
mat erial factual allegations in the conplaint are accepted as

true, however, “argunentative inferences favorable to the party

asserting jurisdiction should not be drawn.” Atlantic Miut. Ins.

Co. v. Balfour Maclaine Int'l Ltd., 968 F.2d 196, 198 (2d Cr

1992) .

B. Steps a FO A Requestor Mist Fol |l ow

Each agency sets forth the steps a requestor nust take to
obtain agency records. See 5 U S.C A 8 552(a)(3)(A). According
to 49 CF.R Part 7, the regulations that inplenment FOA at DOT,
a person requesting records nust nmake a witten request for the
record, indicating that the request is being made under FO A
The request should be submitted in witing to the “DOI conponent
where records are located.” 49 CF.R § 7.15 (1998). The FO A
request should be addressed to the appropriate office, as
designated in 87.15. 49 CF.R § 7.14. *“Certain DOI conmponents
al so maintain FO A contacts at regional offices . . . Additiona

information on the location of these offices can be obtai ned
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t hrough the FO A contact offices listed.” 49 CF.R § 7.15(f).
Moreover, if a requestor does not know where in DOT the records
are |ocated, he or she can nmake an inquiry to the FO A D vision
Chief at the Ofice of General Counsel. 49 CF.R 8 7.15(g).
The request should state the format in which the information is
sought. If a person does not fulfill the request requirenents,
“treatnment of the request is at the agency’s discretion. The
twenty day limt will not start to run until the request has been
identified.” 49 C.F.R § 7.14(b).

The DOT FO A webpage notes that “you [ FO A requestor] nust
submt your request to the DOT organization that may have the
records® you are looking for.” Freedom of Information Act, Final

Rule, 49 CF.R Part 7, available at http://ww.dot.gov/foia.

FHWA, as a DOT conponent, also provides a description of howto
make a FO A request on its webpage. The FHWA's FO A webpage
confirnms that “[w]ritten requests for information under the
Freedom of Information Act should be sent to the appropriate
field or Headquarters office and the envel ope in which the
request is sent should be promnently marked with the letters
‘FOA.” FHWA FO A Request Guide (last nodified on April 30,

2001), available at http://ww.fhwa. dot.gov/foi a/ qui de.

A requester can appeal a FOIA denial. The appeal must be

8 Record” includes any witing, draw ng, map, recording,
tape, film photograph, or other docunentary material by which
information is preserved. The termal so i ncludes any such
docunmentary material stored by conmputer. 49 CF.R 8§ 7.1.
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made in writing within thirty days from the date of receipt of
the original denial. 49 C.F.R. §7.21(d). “Any person who has
not received an initial determination on his or her request
within the time limits established . . . can seek immediate
judicial review, which may be sought without the need first to
submit an administrative appeal.” 49 C.F.R. §7.21(c). Judicial
review can be sought in the United States District Court in which
the requestor resides. Id. Otherwise, the requester can seek
judicial review only after he has unsuccessfully appealed to the
head of the agency as to any denial, and thereby exhausted his
administrative remedies. 5 U.S.C.A. § 552 (a) (6) (A) (ii) .

C. Government Agency’s bligation in Responding to a FO A
Request

In response to a FO A request, an agency has a numnber of
obligations. 5 U S. C A § 552. First, an agency nust conduct a

reasonabl e search for responsive records:

DOT will make a reasonable effort to search for

requested records in electronic formor format, unless
doing so would significantly interfere with operation
of the affected automated information system. . . |If
a requested record is known not to exist in the files
of the agency, or to have been destroyed or otherw se
di sposed of, the requestor will be so notified.

49 CF.R 8 7.14 (e)(2); (f). FOA defines “search” as meaning
“to review, manually or by automated neans, agency records for
t he purpose of |ocating those records which are responsive to a
request.” 5 U S.C.A 8 552 (a)(3)(D

FO A requires agencies of the federal governnent to pronptly

10
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rel ease requested information to the public unless a specific
statutory exenption applies.® 5 U S.C. A § 552(b). Agencies
declining to produce requested docunents nust denonstrate that
the clained exenption applies. 5 U S C A 8§ 552(a)(4)(B)

Once a valid request has been received, an agency has twenty
days to respond to the request. 5 U S.C A 8§ 552(a)(6)(A)(i).
An initial determ nation whether to release a record requested is
made within twenty working days after the request is received by
the appropriate office. 49 CF.R 8 7.31. Thistime limt my
be extended by ten federal working days. 1d. The person naking

this request will be notified whether the tinmne [imt wll be

°An agency head may exenpt fromrel ease under subsection (a)
specific information, that woul d--
(1) constitute an unwarranted invasion of personal privacy;
(2) reveal the identity of a confidential human source, or reveal
i nformati on about an intelligence source or nethod when the
unaut hori zed di scl osure of that source or nethod woul d damage the
national security interests of the United States;
(3) reveal information that would assist in the devel opment or
use of weapons of nass destruction;
(4) reveal information that would inpair United States
cryptol ogi c systens or activities;
(5) reveal information that would inpair the application of
state-of-the-art technology within a United States weapon system
(6) reveal United States mlitary war plans that remain in
ef fect;
(7) reveal information that would inpair relations between the
United States and a foreign governnent, or underm ne ongoi ng
di plomatic activities of the United States;
(8) reveal information that would inpair the current ability of
United States Governnent officials to protect the President, Vice
President, and other officials for whom protection services are
authorized in the interest of national security;
(9) reveal information that would inpair current national
security energency preparedness plans; or
(10) violate a treaty or other international agreenent.
5 US CA 8§ 552(b)(1-9).

11
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extended. |If a determnation is nmade by the agency to grant the
request, “the record will be nade avail able as pronptly as
possible.” 1d.

| f the agency determ nes that the request shoul d be deni ed,
t he person making the request will be notified in witing of that
determnation. 1d. The agency nust notify the person naking the
request of such determi nation and the right of a person to appeal
to the head of the agency any adverse determ nation. An agency
has twenty days to consider such an appeal. 5 U S.CA 8
552(a)(6) (A) (ii). Under unusual circunstances, either of these
time periods can be extended ten additional days. 5 U S CA 8§
552(a) (6)(B)(i).

D. Exhaustion of Adm nistrative Renedi es

A requester seeks judicial review of an agency’s FOIA
determination only after he or she has unsuccessfully appealed to
the head of the agency as to any denial and thereby exhausted his
or her administrative remedies.'® 5 U.S.C A 8 552(a)(6)(A)(ii).
Exhaustion of the prescribed administrative remedy is required in

FOIA cases before a party can seek judicial review. Dettman v.

United States Dep’t of Justice, 802 F.2d 1472, 1477 (D.C. Cir.

1986). Exhaustion of administrative remedies is generally

required “so that the agency has an opportunity to exercise its

YFO A and DOT regul ati ons state that FHWA has within twenty
days (not including holidays, Saturdays and Sundays) to respond
to a properly filed adm nistrative appeal. 5 U S.CA 8§
552(a)(6)(A)(ii); 49 CF.R 8§ 7.32(a).

12
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discretion and expertise on the matter and to make a factual

record to support its decision.” Wilbur v. Cent. Intelligence

Agency, 355 F.3d 675, 677 (D.C. Cir. 2004) (quotation omitted).
The requirement that litigants must exhaust their administrative
remedies also ensures that there is no “premature interruption of
the administrative process” and that the administrative agency
involved has an opportunity to rectify its own mistakes. McKart

v. United States, 395 U.S. 185, 193-94 (1969). A sufficient

response to an admnistrative appeal includes the agency’s

determ nati on of whether or not to conply with the request, the
reason for its decisions and notice of the right of the requestor
to appeal to the head of agency if the initial agency decision is

adverse. 5 U S.C A 8 552(a)(6)(A(l). A person is deemed to
have constructively exhausted his or her administrative remedy,

however, “if the agency fails to comply with the applicable time

7

limit provisions,” including the twenty day time limit to respond

to an appeal and the twenty day time limit to respond to a FOIA
request. 5 U.S.C.A. § 552(a) (6) (A). “Once constructive
exhaustion occurs, any avail able adm nistrative appeal --i.e.,
actual exhaustion--becones perm ssive in the sense in which the
termis used here; the requester may pursue it, but his failure

to do so does not bar a lawsuit.” Spannaus v. United States

Dep’t of Justice, 824 F.2d 52, 58 (D.C. Gr. 1987) (citations

omtted). The constructive exhaustion provision “under 5

U.S.C.A. § 552 (a) (6) (c¢) allows immediate recourse to the courts

13
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to compel the agency’s response to a FOIA request.” gl esby v.

United States Dep't of the Arny, 920 F.2d 57, 64 (D.C. Cr.

1990) .

However, “if the agency responds to a FOIA request before
the requester files suit, the constructive exhaustion provision
in 5 U.S.C.A. § 552(a) (6) (C) no longer applies; actual exhaustion
of administrative remedies is required.” Id. at 61. “This
interpretation of the exhaustion provision of the FOIA is
consistent with the structure of the statute.” |1d. at 64. In

Qgl esby, the court recognized that FO A allows a governnent
agency to have the benefit of the full adm nistrative process
before a suit is filed. I1d. “[Aln adm nistrative appeal is
mandatory if the agency cures its failure to respond within the
statutory period by responding to the FO A request before suit is

filed.” 1d. at 63. A FOIA suit should be dismissed when
plaintiff failed to follow the administrative appeal process.

RNR Enter., Inc. v. S.E.C., 122 F.3d 93, 98 (2d Cir. 1997).

“"If the agency responds to the request after the twenty-day
statutory wi ndow, but before the requester files suit, the
adm ni strative exhaustion requirenent still applies.” Judicial

Watch, Inc. v. Rossotti, 326 F.3d 1309, 1310 (D.C. Gr. 2003)

(citing gl esby, 920 F.2d at 64-65). “Under FOIA’s statutory
scheme, when an agency fails to comply in a timely fashion to a
proper FOIA request, it may not insist on the exhaustion of

administrative remedies, see 5 U.S.C.A. § 552 (a) (6) (c), unless

14
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the agency responds to the request before suit is filed.”

Pollack v. United States Dep’t of Justice, 49 F.3d 115, 118 (4th

Cir. 1995) (citation omitted).

FHWA contends that Plaintiffs have not constructively or
actually exhausted their administrative remedies. Plaintiffs
claim that they actually exhausted their administrative remedies
by appealing the Vermont Division’s September 10, 2003 response
to the responsible official, and that FHWA had an obligation to
disclose documents at FHWA headguarters in response to their July
29, 2003 request. Plaintiffs also argue that they constructively
exhausted their administrative remedies prior to filing suit
because FHWA failed to respond within twenty days of receipt of
their October 9, 2003 FOIA appeal letter.

1. Findings

The Court finds Plaintiffs have failed to exhaust their
adm ni strative renedies and that, as a result, the Court |acks
subject matter jurisdiction to address the FOA clains. A FOA
requestor has the obligation to make sure that a properly filed

FO A request is sent to the appropriate office. “An agency's
obligations commence upon receipt of a valid request; failure to
file a perfected request therefore constitutes failure to exhaust

administrative remedies.” Dale v. I.R.S., 238 F. Supp. 2d 99,

103 (D.D.C. 2002) (citation omitted).
While there was some confusion by both the Plaintiffs’

counsel and the Vermont regional FHWA office about whether the

15
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initial FOIA request would involve the “need to search and

collect records from our headquarters office” (Paper 70, Ex. B),

the language in the DOT FOIA regulations is clear. Pursuant to
DOT regulations, “[e]ach person desiring a record . . . should
submit a request in writing . . . to the DOT component where the

records are located.” 49 C.F.R. § 7.15. The Vermont FHWA office
was not required to help facilitate the collection of records
from other offices. Plaintiffs’ initial July 29, 2003 FOIA
request to the Vermont FHWA office required the FHWA to conduct a
responsive and reasonable search of Vermont offices. Moreover,
Plaintiffs had been advised by the Vermont FHWA office to file a
FOIA request with the FHWA headquarter office to obtain records
outside of Vermont. However, Plaintiffs never filed a proper
FOIA request for those records.

The October 9, 2003 letter appealed a FOIA request for
records at the FHWA headquarters that had never been made by
Plaintiffs. Since the Plaintiffs did not nake a proper FOA

request to FHWA headquarters and other offices, FHWA was under no
obligation to conply with the twenty day tine limt for an appeal
of its failure to conduct such a search. |If FO A request

requi renents are not properly fulfilled, FHWA has the discretion
to decide whether to respond to Plaintiffs’ inproperly filed

request. 49 C.F.R. § 7.14(b).

Plaintiffs claim that they made a proper FOIA request

16
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according to the FOIA Request Guide on the FHWA website, which
states that “[e]xamples of records for which requests may
properly be made to the FHWA Federal-aid Division Offices

1) Copies of records pertaining to specific Federal-aid highway
projects.” FHWA FO A Request Guide (last nodified on April 30,

2001), available at http://ww.fhwa. dot.gov/foia/quide. The FHWA

FOIA Request Guide also notes that FOIA requests should be sent
to the appropriate field or Headquarters office. Id. While
records relating to specific highway projects may be made to FHWA
division offices, the Request Guide simply provides examples of
where the records may be requested. The language in the Request
Guide is not determinative; the DOT FOIA regulations clearly
require that separate requests must be made to the DOI conponent
where the records are located. Since Plaintiffs failed to make a
proper FOIA request, constructive exhaustion does not apply to

their request for docunents |located in other FHWA offi ces.
Assumi ng the Decenber 16, 2003 Mdtion to Anend woul d have
triggered jurisdiction, Plaintiffs cannot rely on constructive
exhausti on because they never made a proper request to the
appropri ate agency.

Once FHWA, within in its discretion, treated the October 9,
2003 appeal as an initial request for additional records from
FHWA headquarters, Plaintiffs were required to actually exhaust

all renmedies. Actual exhaustion of administrative remedies is

required i1if the agency responds to a FOIA request before the

17
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requester files suit. Oglesby, 920 F.2d at 61. Plaintiffs were
required to actually exhaust all administrative remedies because
FHWA began responding to the October 9, 2003 letter as an initial
FOIA request before Plaintiffs commenced judicial action. The
FOIA documents from FHWA headquarters were produced in early
January 2004. Once an agency responds to a FOIA request, even
past the deadlines provided for in U.S.C.A. § 552 (a) (6) (A), the
requestor must pursue the next level of administrative review
before seeking judicial review. Id. at 64. The Plaintiffs’
commencement of judicial action while FHWA was responding to the
FOIA request created a premature interruption of the
administrative process.

FHWA notified Plaintiffs in mid-December 2003 that their
October 9, 2003 filing constituted a valid FOIA request for
documents located within FHWA headquarters. The notice of the
valid FOIA request began the running of the relevant time periods
for FHWA to comply with the FOIA request. Plaintiffs brought the
FOIA complaint before the time expired for FHWA to comply with
the FOIA request and without pursuing administrative remedies.

In light of the confusion surrounding Plaintiffs’ FOIA appeal, it
would be reasonable to allow Plaintiffs to pursue their
administrative appeals even though the agency’s appeal deadlines

have expired. See Oglesby, 920 F.2d at 65 (where appellant was

permtted to pursue his appeals before the adm nistrative
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agenci es regardl ess of the expiration of the agencies’ appeal

deadlines). Plaintiffs may pursue their administrative appeals
within thirty days from the Court’s decision.

The Plaintiffs neither actually nor constructively exhausted
their administrative remedies before pursuing judicial action
over FHWA’s failure to timely provide records from FHWA
headquarters pertaining to CCCH. Thus, the Court lacks subject
matter jurisdiction over this claim.

ITT. Motion for Summary Judgment

Plaintiffs’ Motion for Summary Judgment is, accordingly,

denied as moot.

CONCLUSI ON
For the foregoing reasons, the Court grants FHWA's notion to
di sm ss.
Dated at Burlington, Vermont this 22nd day of February,
2005.

/s/ William K. Sessions ITIT

William K. Sessions III
Chief Judge
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